HIMACHAL PRADESH Through e-mail
@ 0177-2621401 PUBLIC WORKS DEPARTMENT

e-mail :-pwd-hp-@ nic.in
No PW /CTR//32-20/Genl Inst./ SBD vol -1/2020-93 S5~ CMKZ/ Dated:- £/ /o /20

——

To
The Engineer —in- Chief (Project),
HPPWD, Shimla.-2.
All the Chief Engineers,
Including PMGSY, HPRIDC & NH
In HPPWD.
Subject:-  Restriction on Public Procurement from Bidders of Certain -
Countries. '
e In this connection, a copy of letter No. Fin (¢ ) A(3)-5/2004
i&wu\ o dated 4/09/2020 received from the Principal Secretary (Fin) to the Govt., of

o&\\k\?\%”“  H.P. along with its enclosures have been sent herewith for information and
A ot taking further necessary action. |
RYTEE N It is, therefore, requested to give Fhe direction to all the field
units working under your control to adhere the instructions as narrated in the

JoAlY) : : S
e letter refereed above strictly to avoid any litigation in later stage.
| Encl. As above.
o Engine¢r —in-Chief
' PPWD,S a-2

Copy of above is forwarded to the following for:-
1. The Pr1nc1pa1 Secretary (Fin) to the Govt., of H.P. w. rt his office letter

\

under leference for information please.
~ The Principal Secretary (PW) to the Govt., of H. P , for information please.
4 o\»‘;L\ { 2. All the Superintending Engineers for information and taking necessary

E"’t
@-9 o action.

. ‘D/B. Allt xecutive Engineers for information and taking necessary action
- 4. e Executive Engineer (IT) for information. He is requested to upload
the same on the departmental web site and also insert the tender documents

I “on tender portal.

\

Engineef —in-Chief
HPPWD, Shimla-




7 No. Fin(C) A (3)-5/2004
Government of Himachal Pradesh
Finance (Regulation) Department

From

The Principal Secretary (Flnance) to the
v Government of Himachal Pradesh

, ' 1. All Administrative Secretaries to the
Sq‘x S Government of Himachal Pradesh

. 2. All Heads of Departments in
S\\\ C\\QO ~ Himachal Pragesh.

. ' ih
Dated, Shimla-171002  the L™ september, 2020
: Subjectv: Restriction on Public Proc~urement from bidders of certain countries.
~ Sir,
I am directed to enclose herewith letter No.F.No.6(18)2019-PPD

* dated 23 July, 2020 on the subject cited above and to say that Government of
India has directed the States to provide restrictions on procurement from bidders

from a country or countries or class of countries on grounds of defence of India

~ including national security. The Secretary, Department of Expendlture Ministry of

Finance has already commumcated vide letter of even number ‘dated 23/7/2020

—..—that State Governments are required to implement the said orders in respect of
i N Q/WW‘“"‘ procurement by State Government, State Government Public Sector Undertaknngs,

local bodies and all agencies controlled by them as well as Public Private Partnership
| e P \.'"~‘ 'v»__ e

PrOJeCtS receiving financial support from State Government or State Government

fpubhc sector enterpnses/undertaknngs

It is requested that enclosed instructions may please be brought to

‘ﬁ\% 4 the notice of all concerned under you, for strict compliance.
\ 9’6 Vet ' ' | Yours faithfully,

t:”/‘ﬁ"" w5579 | 3ot
Deputy Secretary (Finance) to the

Government of Himachal



= 2‘::

3. Accordingly, the undersigned is directed to convey that it has been
decided by the Government of India that State Governments are required to

implement the said Orders, in respect of procurement by the State
Government, by State Government public undertakings, local bodies and all
agencies controlled by them as well as PPP projects receiving financial support
from State Governments or State Government public sector enterprises /
undertakings. | :

4. In its application to States, as mentioned in the Notes under Annex |, the
Order shall stand modified to the extent that the Competent Authority for
registration shall be constituted by the State Government, with such
membership as it may deem appropriate. However, political clearance from
the Ministry of External Affairs and security clearance from the Ministry of
Home Affairs before registration is necessary.

5. State Governments are requested to send a quarterly report 1o the }
Cabinet Secretary regarding the cases of registration given and denied. ‘ is ,

6. For avoidance of doubt, it is clarified that this may be treated as a
direction under Article 257 (1) of the Constitution. '

Yours faithfuﬂly,

23 .71, 2020 .

Encl:a/a (T.v. Somanathan)



/ .  F.No.6/18/2016-PPD

Ministry of Finance
Department of Expenditure
Public Procurement Division

161, North Block,
New Delhi
- 23rd July, 2020

-

Order (Public Procurement No. 1)

52351.:37ject: Restrictions under Rule 144 (xi) of the General Financial Rules (GFRs),

Attention is invited to this office OM no. 6/18/2019-PPD dated 23 July 2020
inserting Rule 144 (xi) in GFRs 2017. In this regard, the following is hereby ordered
under Rule 144 (xi) on the grounds stated therein: : '

Requirement of registration

1. Any bidder from a country which shares a {and border with India will be eligible to
bid in any procurement whether of goods, services (including consuitancy
services and non-consultancy services) or works (including turnkey projects) only
if the bidder is registered with the Competent Authority, specified in Annex L.

2 This Order shall not apply to (i) cases where orders have been placed or contract
~ has been congluded or letter/notice of award/ acceptance (LoA) has been issued
on or before the date of this order; and (ii) cases falling under Annex L.

Transitional cases

3. Tenders where no contract has been concluded or no LoA has been issued sO
far shall be handled in the following manner. - '

a) In tenders which are yet to be opehed, or where evaluation of technical bid

or the first exclusionary qualificatory stage (i.e. the first stage at which the .
qualifications of tenderers are evaluated and unqualified pidders are
exdudéd) has not been completed: No contracts shall be placed on
bidders from such countries. Tenders received from bidders from such
‘countries shall be dealt with as if they are non-compliant with the tender
conditions and the tender shall be processed accordingly.

by If the tendering process has crossed the first exclusionary qualificatory
- stage: If the qualified bidders include bidders from such countries, the .

A

-



a) An entity incorporated, established or registered in such a country; or

b) A subsidiary of an entity incorporated, established or registered in such a
country; or ‘

c) An entity substantially controlled through entities incorporated, established
or registered in such a country; or _ ‘

d) An entity whose beneficial owner is situated in such a country; or

‘e) An Indian (or other) agent of such an entity; or ‘

f) A natural person who is a citizen of such a country; or

g) A consortium or joint venture where any member of the consortium or joint

venture falls under any of the above

9. “Beneficial owner” for the purpose of paragraph 8 above will be as under:

(i) In case of a company or Limited Liability Partnership, the beneficial owner
is the natural person(s), who, whether acting alone or together, or through
one or more juridical person(s), has a controlling ownership interest or
who exercises control through other means.

Explanation—

a. “Controllihg ownership interest” means ownership of, or entitlement to,
more than twenty-five per cent of shares or capital or profits of the
company, :

)

b. “Control” shall include the right to appoint the majority of the directors or to
control the management or policy decisions, including by virtue of their
shareholding or management rights or shareholders agreements or voting
agreements; :

(i) in case of a partnership firm, the beneficial owner is the natural person(s)
who, whether acting alone or together, or through one or more juridical person,
has ownership of entitlement to more than fifteen percent of capital or profits of

the partnership;

(i)  In case of an unincorporated association or body of individuals, the -
beneficial owner is the natural person(s), who, whether acting alone or together,
or through one or more juridical person, has ownership of or entitlement to more
than fifteen percent of the property or capital or profits of such association or

body of individuals;

(iv) Where no'natural person is identified under (i) or (i) or (iii) above, the
beneficial owner is the relevant natural person who holds the position of senior
managing official;

.



// " Model Clauses/ Certificates
15.Model Clauses and Model Certificates which may be inserted in tenders /
obtained from Bidders are enclosed as Annex lll. While adhering to the
substance of the Order, procuring -entities are free to appropriately modify the
‘wording of these clauses based on their past experience, local neids etc. without
making any reference to this Department. \

(
Joint Secretary (PPD)
Email ID: js.pfc2.doe@gov.in
Telephone: 011-23093882

To

(1)  Secretaries of All Ministries/ Departments of Government of India for information
and necessary action. They are also requested to inform these provisions to all
procuring entities.

(2) Secretary, Department of Public Enterprises with a request 1o immediately
reiterate these orders in respect of Public Enterprises.

(3)  Secretary DPHT with a request to initiate action as provided under Annex |

(4) .Chief Secretaries/ Administrators of Union Territories/ National Capital Territory
of Delhi

=



Annex |: Competeht Authority and Procedure for Registration

. The Competent Authority for the purpose of registration under this Order shall be
the Registration Committee constituted by the Department for Promotion of
Industry and Internal Trade (DPIIT)*.

. The Registration Committee shall have the following members®

i. An officer, not below the rank of Joint Secretary, designated for this
purpose by DPIIT, who shall be the Chairman;

ii. Officers (ordinarily not below the rank of Joint Secretary)
representing the Ministry of Home Affairs, Ministry of External
Affairs, and of those Departments whose sectors are covered by
applications under consideration;

iii. Any other officer whose presence is deemed necessary by the
Chairman of the Committee.

. DPIIT shall lay down the method of application, format etc. for such bidders as
stated in para 1 of this Order. ‘

). On receipt of an application seeking registration from a bidder from a country

~ covered by para 1 of this Order, the Competent Authority shall first seek political
and security clearances from the Ministry of External Affairs and Ministry of
Home Affairs, as per guidelines issued from time to time. Registration shall not
be given unless political and security clearance have both been received.

. The Ministry of External Affairs and Ministry of Home Affairs may issue
guidelines for internal use regarding the procedure for scrutiny of such
applications by them.

_ The decision of the Competent Authority, to register such bidder may be for all
kinds of tenders or for a specified type(s) of goods or services, and may be for a
specified ‘or unspecified duration of time, as deemed fit. The decision of the
Competent Authority shall be final. '

! Registration.s'hall not be granted unless the representatives of the Ministries of
Home Affairs and External Affairs on the Committee concur™.

. Registration granted by the Competent Authority of the Goverr_lment of l_ndla shall

pbe valid not only for procurement by Central Government and its agencies/ }pub,h_c
enterprises etc. but also for procurement by State Gpvernments and their
agencies/ public enterprises etc. No fresh registration at the State level

" shall be required.
Y.



Annex {1: Special Cases

. Till 31%* December 2020, procurement of medical supplies directly related to
containment of the Covid-19 pandemic shall be exempt from the provisions of
this Order.

. Bona fide procurements made through GeM without knowing the country of the
bidder till the date fixed by GeM for this purpose, shall hot be invalidated by this
Order. . :

. Bona fide small procurements, made without knowing the country of the bidder,
shall not be invalidated by this Order. '

. In projects which receive international funding with the approval of the.
Department of Economic Affairs (DEA), Ministry of Finance, the procurement
guidelines applicable to the project shall normally be followed, notwithstanding
anything contained in this Order and without reference to the Competent
Authority. Exceptions to this shall be decided in consultation with DEA.

._This Order shall not apply to procurement by Indian missions and by offices of
government agencies/ undertakings located outside India.



b. “Control” shall include the right to appoint majority of the directors
or to control the management or policy decisions including by virtue of
their shareholding or management rights or shareholders agreements or
voting agreements;

2. In case of a partnership firm, the beneficial owner is the natural person(s)
who, whether acting alone or together, or through one or more juridical
person, has ownership of entitltement to more than fifteen percent of
capital or profits of the partnership;

3. In case of an unincorporated association or body of individuals, the
beneficial owner is the natural person(s), who, whether acting -alone or
‘together, or through one or more juridical person, has ownership of or
entitlement to more than fifteen percent of the property or capital or profits
of such association or body of individuals;

4. Where no natural person is identified under (1) or (2) or (3) above, the
beneficial owner is the relevant natural person who holds the position of
senior managing official;

8. In case of a trust, the identification of beneficial owner(s) shall include
identification of the author of the trust, the trustee, the beneficiaries with
fifteen percent or more interest in the trust and any other natural person
exercising ultimate effective control over the trust _through a chain of
control or ownership.

V. : An Agent is a person employed to do any act for another, or to represent
another in dealings with third person. '

VI [To be inserted in tenders for Works contracts, including Turnkey
contracts] The successful bidder shall not be allowed to sub-contract
works to any contractor from a country which shares a land border with
'India unless such contractor is registered with the Competent Authority.

Model Certificate for Tenders (for transitional cases as stated in para 3 of this Order)

“ have read the clause regarding restrictions on procurement from a bi_dder qf
a country which shares a land border with India; | hereby certify that this bidder is
not from such a country and is eligible to be considered.”

Maodel Certiﬁcate_for Tenders

“l have read the clause regarding restrictions on procurement from a bidder of
a country which shares a jand border with India; | certify that this bidder Is not
from such a country or, if from such a country, has been registered with the

“/iL



F.No.6/18/2018-PPD
Ministry of Finance
Department of Expenditure
Public Procurement Division

161, North Block
New Detlhi
23rd July, 2020

Order ( Public Procurement No. 2)

Subject: Exclusion from restrictions under Rule 144 (xi) of the General Financial
Rules (GFRs), 2017 —regarding.

- In Order (Public Procurement No. 1) dated 23rd July-2020, ordérs have been issued
requiring registration of bidders from a country sharing a land border with India in order
to be eligible to bid in public procurement.

2. Notwithstanding anything contained therein, it is hereby clarified that the said
Order will not apply to bidders from those countries (even if sharing a land border with
India) to which the Government of India has extended lines of credit or in which the
Government of India is engaged in development projects. - '

3. - Updated lists of countries to which lines of credit have been extended or in
which development projects are undertaken are given in the website of the Ministry of
External Affairs.

»
\
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(Sanyy Prasad)

\ Joint Secretary (PPD)

Email ID: js.pfc2 doe@gov.in
Telephone: 011-23093882

Ta,

(1)  Secretaries of All Ministries/ Departments of Government of India for
information and necessary action. They are also requested to inform these
provisions to all procuring entities.

(2) Sgcretary, Department of Public Enterprises with a request to immediately
reiterate these orders in respect of Public Enterprises.

(3) Chief Secretaries/ Administrators of Union Territories/ National Capital Territory
of Delhi ‘ :

Y
-



